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Thi s docunent describes the Field perations and
Support Division (FOSD) policy for determning penalties for
violations of the antitanpering and defeat device provisions of
the Aean Air Act as anended in 1990. This policy applies to
penal ties assessed under FOSD s pre-litigation Notice of
Violation (NOV) process. The policy follows the guidelines of
the Agency’s Policy on Qvil Penalties, and A Franework for
St at ut e- Speci fi c Approaches to Penalty Assessnents (EPA General
Enf orcenent Policies #G# 21 and 22 (The “EPA Policy”). This
docunent should be read in conjunction with the fol |l owi ng FOSD
gui dance docunents: Conduct of Settlement Negotiations, drafted
January 1991, and the Quidance for the Use of A ternative Paynent
Terns in FOSD Settlenents, drafted August 1991. For the
assessnent of civil penalties under the Consolidated Rul es of
Avil Procedure, 40 CF.R Part 22, see the Gvil Penalty Policy
for Admnistrative Hearings, issued January 14, 1993.

FCSD enforces a nunber of provisions under Title Il of the
Aean Air Act (ACT), and its associated regul ations. The
tanpering and the defeat device prohibitions are specified under
section 203 (a) of the Act, 42 U S.C 8§ 7522 (a) (3). Section
203 (a) provides that the followi ng acts and the causi ng thereof
are prohibited -

“(3) (A for any person to renove or render inoperative any
device or elenment of design installed on or in a notor vehicle or
notor vehicle engine in conpliance with regulations...prior to
know ngly to renove or render inoperative any such device or
el ement of design after such sale and delivery to the ultinate



purchaser.” For ease of reference this will be known as the
“tanpering prohibition”.

“(3) (B) for any person to manufacture or sell, or offer to
sell, or install, any
part or conponent intended for use with, or as part of, any notor
vehicle or nmotor vehicle engine, where a principal effect of the
part or conponent is to bypass, defeat, or render inoperative any
device or elenment of design installed on or in a notor vehicle or
notor vehicle engine in conpliance with regulations..., and where
t he person knows or should know that such part or conponent is
being offered for sale or installed for such use or put to such
use.” For ease of reference this will be known as the “defeat
devi ce prohibition”.

A STATUTCRY PENALTI ES
Tanpering Prohibition

Under section 205 of the Act, any nmanufacturer or deal er 1
who violates the tanmpering prohibition, “(3) (A", is subject to
acivil penalty of not nore than $25, 000 per violation. Any
person other than a manufacturer or deal er who violates the
tanpering prohibition is subject to a civil penalty of not nore
t han $2,500 per violation. Any such violation with respect to
the tanpering prohibition constitutes a separate offense with
respect to each notor vehicle or notor vehicle engine.

Def eat Devi ce Prohi bition

Al so, under section 205 of the Act, any person who viol ates
the defeat device prohibition, “(3) (B)”, is subject to a maxi mum
civil penalty of $2,500 per violation. Any such violation with
respect to the defeat device prohibition constitutes a separate
offense with respect to each part or conponent.

1 According to section 216 of the Act, 42 U S.C. § 7550,
a manufacturer is “any person engaged in the manufacturing or
assenbl i ng of new notor vehicles, new notor vehicle engines, new
nonroad vehi cl es or new nonroad engi nes, or inporting such
vehicles or engines for resale, or who acts for and i s under
control of any such person in connection with the distribution of
new not or vehi cl es, new notor vehicl e engines, new nonroad
vehi cl es or new nonroad engi nes, but shall not include any deal er
with respect to new notor vehicles, new notor vehicle engines ,
new nonroad vehi cl es or new nonroad engi nes received by himin



comerce.” A dealer is “any person who is engaged in the sale or
the distribution of new notor vehicles or new notor vehicle
engines to the ultimate purchaser.” See section 216 for

addi tional definitions, e.g., nmotor vehicle, new notor vehicle,

ul timate purchaser and comrerce.

1. OVERVI EW

A The framework of the EPA Policy

The EPA Policy establishes deterrence as the prinmary goa
for penalty assessnent. The policy al so recognizes that penalty
assessnent shoul d provide for fair and equitable treatnment of the
regul ated community and for swift resolution of environnental
pr obl ens.

The EPA Policy specifies that penalties shoul d be
establ i shed and adj usted based upon a nunber of factors,
including the gravity of the violation, the economc benefit or
savings resulting fromthe violation, the wllful ness of the
violation, the violation, the violator’s degree of cooperation,
hi story of nonconpliance, ability to pay, and other factors
unique to the case. Under the EPA Policy, penalties are set by
first calculating the “initial penalty target figure” (the
penalty assessed in the Notice of Violation (“NOv'), and second
by cal culating the “adjusted penalty target figure” (the Agency’ s
final settlenment figure). Each penalty assessnent includes
appropriate consideration of the above factors both prior to the
begi nning of the case and during case negoti ati ons.

B. CGeneral Application of the EPA Policy to Tanpering and
Def eat Device M ol ati ons

FOBD prosecutes violations of the tanpering and def eat
devi ce prohibitions by issuing a NOV which includes a proposed
penalty target figure under the EPA Policy. Follow ng i ssuance
of the NOV, settlenent negotiations are conducted with the
violator to reach a final settled penalty. The final settled
penalty is anal ogous to the adjusted penalty target figure under
the EPA Policy. |If no settlenment is reached, the case normal |y
is referred to the Departnent of Justice (“DQJ”), where
addi tional settlenment negotiations nay take place. Conplaints
filed by the DQJ in court generally seek the maxi numstatutory
penal ty.



Al so, under the dean Air Act as anmended in 1990, in lieu of
referring the case to the DQJ for litigation, the Adm nistrator
may assess any civil penalty prescribed in section 205 (a),
except the maxi num anmount of the penalty sought agai nst each
violator in a penalty assessnent proceedi ng may not exceed
$200, 000, unless the Adm nistrator and the Attorney Ceneral
jointly determne that a matter involving a | arger penalty anount
is appropriate for admnistrative penalty assessnent. See the
Consol i dated Rules of Gvil Procedure, 40 CF.R Part 80.22, and
FOBD s AQvil Penalty Policy for Admnistrative Hearings, issued
January 14, 1993.

The proposed penalty for tanpering and defeat device
violations is based upon the gravity of the violation, the
violator’s history of nonconpliance, and the size of the
violator’s business. Following initiation of the enforcenent
action, the proposed penalty may be reduced up to forty percent
based upon a nunber of factors, including the actions taken to
remedy the violation and to prevent future violations, the
violator’s degree of cooperation in the investigation and
settl enent negotiations, and the violator’s economc benefit or
savings (if any) resulting fromthe violation. Unlimted
adj ustnents are possible for financial hardships and speci al
Ci rcunst ances.

[, CALCULATI NG THE PROPCSED PENALTY

A Gavity of the Violation

The primary concerning determning the gravity of the
tanpering violation or defeat device violation is the likely
increase in vehicle emssions which may result fromthe
violation. Acts of tanpering with, or defeat devices which
render inoperative, primary emssion control systens or specified
maj or em ssion control conponents?2 are presuned to result in the
| argest increases in emssions. Therefore, under this policy,
the greatest gravity (and the largest penalties) are assigned to
acts of tanpering or defeat devices which involve primary or
specified major emssion control parts. A lesser gravity (and
small er penalties) are assigned to acts of tanpering or defeat
devi ces which involve emssion related parts which are presuned
to cause snaller increases in emssions.

This policy also presunes that certain acts of tanpering or
def eat devices may operate to cause a cunul ative increase in
vehicle emssions. VMolations involving multiple emssion
control parts are presuned to cause a larger increase in vehicle
em ssions than violations involving only one em ssion control
part. In (“OBDsystens”) are presuned to cause a |l arger increase



in vehicle emssions because the disabling of the CBD system
permts a failure in the vehicle’s emssion control equi prment or
systemto go undetected and unfixed. Any excessive vehicul ar

em ssions due to such failure may persist over a |onger period of
time. Therefore, under this policy, the greatest gravity (and
the largest penalties) is also assigned to acts of tanpering with
or defeat devices which render inoperative nultiple em ssion
control parts or the OBD system

2Speci fied maj or em ssion control conponents neans only a
catal ytic converter, and electronic emssions control unit, an
onboard em ssions di agnosti c device, and any ot her pollution
control part which nay be designated by the Admnistrator. See
section 207 of the dean Ar Act, 42 US. C 8 7541 as anended in
1990.

The follow ng systens or parts are installed prinmarily for
em ssion control or emssion control diagnostics, and tanpering
wth themwll likely cause a |l arge increase in em ssions.
Therefore, tanpering with or manufacturing or selling devices
whi ch bypass or defeat these systens or parts is considered a
[ evel “A’ violation.

Exhaust Gas Conver si on: Catal ytic Converter, Oxygen Sensor

Secondary Air Injection: Air Punps, D verter Valve,
Pul se Air Val ve

Evapor ati ve System Evapor ati ve Cani ster, Purge Val ve
Exhaust Gas EGR Val ve, EGR Transducers,
Recircul ati on System EGR Vacuum Li nes
(nboard Em ssi ons Em ssion Control D agnostics
D agnosti c Systens:
Fuel Metering System El ectronic Control Modul e, Fuel

| nj ectors

Tanpering or defeat devices which result in only partia
deactivation of the above systens or parts, tanpering which
i nvol ves any other systemor part not |isted above, or tanpering
whi ch i nvol ves the repl acenment of existing exhaust system
conponents where the converter had been renoved previously are
all considered level "B’ violations.

Partial deactivation of certain emssion controls, such as
replacing a 3-way converter with a 2-way converter, wll cause



the vehicle to pollute significantly I ess than the total
deactivation of the catalytic converter. Smlarly, replacing a
rusted out single or dual exhaust systemon a vehicle with the
converter already renoved will have a mninal adverse effect on
em ssions, however, it is still a violation under current EPA
policy. The above actions would, therefore, nore appropriately
be | evel "A'.

B. Violator’s history of Nonconpliance and Size of Business

As provided in the EPA Policy, this policy provides higher
penalties for a party with a history of nonconpliance with the
tanpering or defeat device provisions.

Wiere a party has previously violated the tanpering or
def eat device provisions, this is usually clear evidence that the
party was not deterred by the Agency’ s enforcenment action.
Therefore, the penalty shall be increased, unless the previous
viol ation was caused by factors entirely out of the control of
the violator. A prior violation is any nonconpliance with the
tanpering or defeat device provisions for which a fornal
enf orcenent response has occurred, i.e., a NOV, warning letter,
settl enent agreenent, conplaint, or final order, providing the
enf orcenent response was not dropped or judgnent was not in favor
of the party. Were a party operates nultiple facilities, it may
be difficult to determne whether a previous instance of
nonconpl i ance shoul d trigger an increased penalty. In nmaking
this determnation, FCSD shall consider who in the organization
had control or oversight responsibility for the conduct resulting
in the violation. In situations where the sane person(s) or
organi zational unit had or reasonably should have had control or
oversight responsibility for the violative conduct, the violation
shoul d be considered part of the conpliance history of that
regul ated party. FQOSD shall al so consider whether a party
changes operators or shifts responsibility for conpliance to
different groups as a way of avoiding penalties, and whether
there is a consistent pattern of nonconpliance or a corporate-
wide indifference to environmental protection. In such
i nstances, where there is a shifting of responsibility to avoid
l[iability or a pervasive indifference to the tanpering or defeat
devi ce prohibitions, the violation should be considered part of
the conpliance history of that regul ated party.

In order to create a fair and equitable deterrent, the
busi ness size or operating budget of the violator nust be
considered. Were the violator is a business entity (sole
proprietor or corporation), size is expressed in terns of the
violator’s annual gross inconme (i.e., the total business revenues
fromthe business entity which gave rise to the violation).
Wiere the prior fiscal year is not representative of the



violators historical business size, revenues or incone fromthe
prior three to five years should be evaluated. Wiere the
violator is a nunicipal violator, size is expressed in terns of
the violator’s operating budget, instead of gross incone.

Muni ci palities, unlike corporations, derive their incone from
public revenues. 1In addition, only the very small est
municipalities are likely to have an operating budget bel ow three
mllion dollars ($3M. Therefore, in distinguishing the size of
muni ci palities, only those nmunicipal violators with an annual
operating budget of at least ten mllion dollars ($10M are
subject to the | arger penalties.

Table 1 reflects the foregoing factors, and specifies the
proposed penalty for violations of section 203 (a), except for
violations of the tanpering prohibition “(3) (A” commtted by
any notor vehicle manufacturer or dealer, See Table 2. Table 1
shall be used to the extent that it allow for deterrence and
recovery of the violator’s economc benefit. Accordingly, the
| onest amount used to cal culate the penalty cannot be | ess than
twice the violator’s economc benefit realized for that
violation, see VIIl, Penalty Exanple Cal cul ati ons.

TABLE 1
Proposed Penalty Per Violation

SI ZE GF BUSI NESS
(R MUN G PAL CPERATI NG BUDCET)

NUVMBER CF VI OLATI ON UNDER $3M $3M CR OVER
VI OLATI ONS LEVEL PR ORS (UNDER $10N) ($10M CR O
1st 25 A 1+ $2, 000 $2, 500
0 $1, 500 $2, 000
B 1+ $1, 500 $2, 000
0 $1, 000 $1, 500
NEXT 50 A 1+ $1, 000 $2, 000
0 $ 500 $1, 000
B 1+ $ 500 $1, 000
0 $ 350 $ 750
REMAl NDER A 1+ $ 200 $ 300
0 $ 100 $ 200
B 1+ $ 100 $ 200



0 $ 50 $ 150
C Proposed Penalty for Manufacturer and Deal er Tanpering

Under section 205 of the Act, only notor vehicle manufacturers
and deal ers are subject to a penalty of 425,000 for violating the
tanpering prohibition “(3) (A)”. In addition, section 205 does
not di stinguish the business size of a dealer froma

manuf acturer, or when the violation was commtted (prior to or
after the sale and delivery of the vehicle to the ultinate
purchaser). Accordingly, Table 2 reflects the foregoing, and
specifies the proposed penalty for acts of tanpering by a notor
vehi cl e manufacturer or deal er.

TABLE 2
Mot or Vehi cl e Manufacturer or Deal er Penalty Table
Proposed Penalty Per Violation

SI ZE GF BUSI NESS
NUMBER COF M QLATI ON

VI CLATI ONS LEVEL PRI GRS UNDER $5M $5M CR OVER
1ST 25 A 1+ $15, 000 $20, 000
0 $ 5, 000 $10, 000
B 1+ $10, 000 $15, 000
0 $ 2,500 $ 5,000
NEXT 50 A 1+ $ 3,000 $ 4,000
0 $ 1,000 $ 1,500
REMAI NDER A 1+ $ 1,000 $ 2,000
0 $ 500 $ 1,000
B 1+ $ 500 $ 1,250
0 $ 350 $ 750

In sone instances, a violator may have violated both the
tanpering and the defeat devices prohibition. Were the separate
violation is an integral part of the other violation, EPA shal
exercise its enforcenent discretion in determning whether to
nmerge the violations or assess a penalty for both violations.

D. Penal ties for Record keeping and Retention Viol ations of
EPA' s Aftermarket Catal ytic Converter Policy

EPA s enforcenent policy of August 6, 1986 (“Policy”)



regarding the sale and use of afternmarket catalytic converters
requires proper record-keeping and retention as a condition to
the installation of afternmarket catal ytic converters. Therefore,
if a shop installs afternmarket catalytic converters, it is

requi red to have proper docunentation reflecting installation of
such converters. The | ack of such acconpanyi ng docunentation

will result inaviolation since it is required to install an CEM
catal ytic converter if all requirenents of the afternarket

catal ytic policy are not satisfied.

Nature of Viol ations

The types of potential record-keeping violations are as
fol | ows:

1. | nvoi ce does not include each of the follow ng:
custoner’s nane and conpl ete address; vehicle' s nake,
nodel year and m |l eage; and reason for replacenent.

2. The repair facility does not have a signed statenent by
t he
vehicle owner and installer, or state/local program
representative
concerning the reason for the replacenent of the

catal ytic
converter.
3. Copi es of invoices are not retained for six nonths.
4. The renoved converter is not retained for 15 working
days.
5. The renoved converter is not properly marked to
identify
the vehicle fromwhich it was renoved.
6. Required warranty card is not filled out by installer
and gi ven

to the custonmer (for new aftermarket converters only).

In order to conpute the penalty for record-keepi ng and
retention violations, it is necessary to determne the nunber of
aftermarket converters that were installed that did not have
acconpanyi ng proper docunentation and/or were not retai ned as
requi red over the previous six nonth period. The follow ng data
can be used to help ascertain the nunber of installations
i nvol ved: invoices reflecting converter replacenent, information
suppl ied by an aftermarket converter supplier as to the nunber of



converters provided to the shop, statenment(s) from enpl oyee(s) or
past enpl oyee(s) as to the nunber of converters install ed,
converters found at the shop unnarked, etc.

Penal ty Det ernm nation

This Policy bases penalty anounts on the nunber of
viol ati ons, egregiousness of the violations, size of the
busi ness, and history of prior violations.

Violations of this type are divided into two egregi ousness
| evel s.

Level 1: The records are so deficient that it cannot be
determned with certainty either fromthe service invoice or by
further investigation which installations were m sapplications
over the previous six nonth period as a result of deficiencies in
certain significant requirenents (e.g., owner’s nane and conpl ete

address; vehicle' s nake, nodel year and m| eage; reason for

repl acenent; and the warranty card conpl eted accurately). These
include the deficiencies listed initens 1, 3, and 6 above.
Every record reflecting such converter work and/or every

i nproperly | abel ed converter is considered a violation for

pur poses of the proposed penalty conputation.

Level 2: The records reflect proper applications (i.e., the
proper catalyst types - two way, three-way with air - were
installed). However, there is insufficient supporting data as
required in the Policy, to denonstrate the converter was renoved
under appropriate circunstances. These include the deficiencies
listed initens 2, 4, or 5 above. Every inproper record-keeping
violation which is docunented as having occurred during the
previous six nmonths is considered a violation for purposes of the
proposed penalty conputation

TABLE 3
Record keeping and Retention Penalty Tabl e
Violation No. of Prior Si ze of Busi ness
Level Vi ol ations Under $3M $3M or Over

1 1+ $400 $500
0 300 400

2 1+ $200 $300
0 100 200

The proposed penalty anount shoul d be determ ned by
mul tiplying the nunber of violations by the appropriate figure



fromthe above table. The proposed penalty can be a conbi nation
of Level 1 and Level 2 violations. Penalties for new car deal ers
are determned by multiplying the above cal cul ated figure by two.
The maxi mum proposed penalty for Level 2 violations is $10, 000,
and $15,000 for Level 1 violations or violations that are a

conbi nation of Level 1 and Level 2.

The scenario nay exi st where shop records indicate the
purchase of aftermarket catal ytic converters and/or statenents
from shop enpl oyees confirmthe installation of such converters,
but few or none of the specific installation records exist. 1In
this situation it is inpossible to determne that the
installations were performed property, since records do not exist
of the installations. Therefore, this installation of
afternmarket catalytic converters in this situation are
essentially level 1 violations. The inspector should docunent
t hrough shop records and/ or statenents by the shop owner or
enpl oyees that nmultiple (nore than one) aftermarket catal ytic
converter installations have been perforned by the shop. |If such
evidence i s docunmented, and a reliable nunber of record-keeping
viol ati ons cannot be docunented, then the m ni nrum penalty anount
shoul d be $6,000 for new car dealers and $4,000 for all other
regul ated parties. These penalties would be supportable in
litigation if necessary because each is |ess than the maxi mum
statutory penalty for at |east two violations.

V. ADJUSTMENTS TO THE PROPCSED PENALTY

The EPA policy specifies that penalties shoul d be eval uated
for adjustnent based upon degree of cooperati on/ noncooperati on,
ability to pay, wllfulness/lack of wllful ness, and ot her uni que
factors specific to the case. This policy provides for these
adjustnments. Violators bear the burden of justifying any
adjustnents in their favor. Al adjustments should be reflected
in the case file, adequately supported by the facts of the case
and discussed fully in the action nenorandumthat acconpani es the
proposed settl enent agreenent.

A Degree of Cooperation, Lack of WIIful ness, and Actions to
Renedy the Vi ol ation

This policy allows mtigation of the proposed penalty of up
to forty percent as an incentive for the violator to cooperate in
the investigation and negotiations, and to correct the violation
pronptly. The greatest mtigation should be given where the
violation is not willful, the violator fully cooperates, and the
violator corrects all violations i mredi ately upon di scovery of
the violation. An act should be considered willful if there is
cl ear and convinci ng evidence that the violator was aware of the
| aw and chose to ignore it.



For tanpering violations, correction generally neans
returning the vehicle to conpliance with that vehicle s EPA-
certified configuration with respect to the tanpered systen(s) or
part(s) (the violator to bear the cost), and taking action to
ensure that simlar violations will be less likely to occur in
the future. In correcting the violation, new original equi pment
parts usually nmust be installed. Wiere the violation is for
installation of an inproper afternmarket part, such as an
aftermarket repl acenent converter (assumng the vehicle is
eligible to have an aftermarket converter installed), correction
shoul d include installation of the proper aftermnarket converter.
The degree of penalty mtigation will be related to the extent to
whi ch the violation and the conditions which caused the violation
are corrected.

Violators are also nornmally expected to identify and correct
tanpering viol ati ons beyond those nanmed in the NOV. Correction
of these additional violations nornally is required in order for
a violator to qualify for a reduction under this factor

For defeat device violations, corrections generally neans
recalling the devices and destroying or converting the devices to
sone |legitimate use.

The violator’s cooperation during the investigation,
negoti ation and settlenment phases of a case may result in a
penalty adjustnent. A violator is expected to provide access to
records and premses and to not interfere with the investigation.
In addition, the violator should identify and provide i nformation
about other parties who were involved in the violation. Failure
to cooperate in an investigation, attenpting to hide records or
evi dence of violations, or not cooperating in any continui ng
i nvestigation should be reflected in the adjustnment for this
factor.

B. Fi nanci al Hardshi p Adj ust nent

The Agency generally will not seek penalties which are
clearly beyond the neans of the violator. However, it is
inmportant that the regulated community not view the violation of
environnmental requirenents, as a way of aiding a financially
troubl ed business. Furthernore, some violations are so
outrageous so as to render any mtigation inappropriate. For
exanple, it is unlikely that FOSD woul d reduce a penalty based
upon financial hardship where a violator refuses to correct its
violations or take steps to prevent future violations. The sane
woul d be true for a violator with a long history of previous
viol ations of environmental |aws, where there are indications
that many nore violations exist than those alleged in the NOV or
where the violator’s actions were clearly willful in nature.



Therefore, FOSD reserves the option, in appropriate

ci rcunstances, of not reducing the final penalty as a result of
financial hardship even though that penalty may put a conpany out
of busi ness.

A financial hardship claimnornally will require a
significant anmount of financial information fromthe violator.
The burden of denonstrating inability to pay, like all mtigating
factors, rests on the violator. |[If the violator fails to provide
sufficient information in a timely manner, then the prosecution
t eam cannot give any consideration to this factor.

Were a financial hardship claimis adequately established,
FOSD may, at its discretion and based upon its review of all the
equities of the case including the financial hardship, further
adjust the penalty. The preferred approach to such an adj ust ment
is allowing a del ayed paynent schedul e, or granting an unusually
favorabl e alternative paynents package. However, as a | ast
resort, FCSD may agree to an extraordinary penalty reduction for
this factor.

A case may arise in which equity cannot be served by
adjusting the penalty within the normal limts of this policy.
I n such a case, FOSD may grant extraordinary mtigation

The burden of establishing the need for extraordi nary
adj ustnent of the penalty rests on the violator. |In order to
nmeet this burden the violator nust present evidence of: (1) the
facts of the case; (2) why the adjusted penalty is inequitable;
(3) why the criteria for adjustnent are insufficient; and (4) how
the public interest is protected or served by an extraordinary
adjustnent in the penalty.

C The adjusted Penalty Target Figure

Wen t he above adj ustnents have been nade to the proposed
penalty, the result is the adjusted penalty target figure. This
is the amount of noney which the violator nust pay to settle the
case, i.e., it is the bottomline settlenent anount.

V. ALTERNATI VE PAYMENTS

It is FOBD's policy to allow violators to satisfy a portion
of the penalty by nmaki ng paynments to support prograns which
educate the public regarding notor vehicle caused air pollution
and the laws for its control. Such credit projects encourage
conpliance with these | awns, and therefore advance program goal s
beyond the nere deterrence effect of paying penalties into the
federal treasury. The Agency’s suppl erental environmnental
projects programis currently undergoing review and is therefore



subject to change. Any use of alternative paynents shoul d
conformw th the Agency policy on the use of Suppl enent al
Envi ronnental Projects in EPA settlenents.

V.  ADJUSTMENT AFTER | NI TI ATI ON OF LI TI GATI ON

When an NOV is issued and a violator fails to settle the
case, EPA may refer the case to the United States Departnent of
Justice (DQJ) for prosecution in federal district court, or EPA
may assess a civil penalty admnistratively against the violator.
The admnistrative conplaint civil penalty is assessed under the
AGvil Penalty Policy for Admnistrative Hearings, issued January
14, 1993.

Wen a case is referred to DQJ, the nornmal reconmrendation is
to prosecute for the maxi numstatutory penalty; $25,000 for any
violation of 8 203 (a) (3) (A by a notor vehicle nmanufacturer or

deal er, $2,500 for any viol ation of § 203 (a) (3) (A by anyone
el se, and $2,500 for any viol ation of § 203 (a) (3) (B

The opportunity remains, however, for the parties to settle
a case at any time prior to judgnment. The m ni num accept abl e
settlement anount after referral normally will be no | ower than
the NOV proposed penalty. The m ni num acceptabl e post-referra
settl enent shoul d be based upon consideration for all relevant
factors, including the anount of the pre-referral settlenent
offer, the severity of the violation, the strength of the
evi dence, financial hardship to the respondent, the anmount of
gover nnent resources necessary to litigate, and the likely
treatment the case would receive in the particular court with
venue.

V. M SCELLANEQUS

The policies and procedures set out in this docunent are
intended solely for the guidance of government personnel. They
are not intended and cannot be relied upon to create any rights,
substantive or procedural, enforceable by any party in litigation
with the United States. The Agency reserves the right to act at
variance with these policies and procedures and to change them at
any time wthout public notice.

This policy applies to civil enforcenment of the tanpering
and defeat device provisions of the Qean A r Act and does not
apply in any way to potential crimnal enforcenent.

V. PENALTY EXAMPLE CALCULATI ONS

Fol | owi ng are exanples of application of this policy to



hypot heti cal factual situations.
Exanpl e 1.

EPA di scovers that Conpany X, with a business revenue of $2
mllion and no prior violations, manufactured 642 catal ytic
converter replacenent pipes. This constituted 642 violations of
t he defeat device prohibition. According to the conpany’s
catal og and sal es receipts, the pipes sell for $20 each.

Using Table 1, the penalty woul d be cal cul ated as fol |l ows:

Nunber of Penal ty
Violations Amount
25 X $1, 500 = $ 37,500
50 x 500 = $ 25,000
567 X 100 = 56, 700
Proposed Penal ty = $119, 200
Exanpl e 2.

EPA di scovers that Conpany A, w th a business revenue of
$2.5 mllion and no prior violations, manufactured and sol d 950
def eat devices which disabled the car’s air punp. This
constituted 950 viol ations of the defeat device prohibition. The
devi ces were manufactured and sold for a profit of $250 each.

Using Table 1, the penalty woul d be cal cul ated as fol |l ows:

Nunber of Penal ty
Vi ol ations Anount
25 X $1, 500 = $ 37,500
50 X 500 = 25, 000
875 X 100 = 87. 500
$150, 000

However, the penalty of $100 for the last 875 violations is
| ess than twice the violator’s economc benefit. Therefore, the
proposed penalty shoul d be base on the | owest figure on the table



whi ch exceeds twi ce the profit as proposed for in Table 1, i.e.
$500. Thus, the proper penalty cal cul ation woul d be as foll ows:

25 X $1, 500 = $ 37,500
925 X 500 = 462, 500
Proper Proposed Penalty = $500, 000

Exanpl e 3.

EPA di scovers that a notor vehicle manufacturer, WM with
busi ness revenue of $6 mllion and 1 prior violation nmanufactured
500 defeat devices which alter the vehicle’ s air fuel mxture and
cause accelerated failure of the catalytic converter. These
parts were designed to replace the stock cal pak, an el enent of
design of the notor vehicle. MM replaced 150 stock cal paks
with defeat devices prior to selling the vehicles to the ultinate
purchaser, replaced 100 after selling and delivering the vehicles
to the ultinmate purchaser, and sold 50 of the devices to auto
parts stores and individuals for a profit of $600 each. The
remai ni ng 200 devices are in WMs inventory. Assumng that this
is alevel “B’ violation, the penalty would be cal cul ated as
fol |l ows:

Using Table 1, the penalty woul d be cal cul ated as fol |l ows:

a. Penalty for manufacturing 500 defeat devices in
violations of section 203 (a) (3) (B)

Nunber of Penal ty

M ol ations Anount

25 X $2, 000 = $50, 000

475 X $1, 000 = $475, 000

Proposed Penal ty = $525, 000

Using Table 2, the penalty woul d be cal cul ated as fol |l ows:

b. Penalty for MM repl aci ng 250 stock cal paks wth
def eat devi ces.

Nunber of Penal ty
Vi ol ations Anount

25 X $15, 000 = $375, 000



50 x $ 2,500 = $125, 000
175 X $ 1,250 = $218. 750
Proposed Penal ty = $718, 750

In this exanple, MV has viol ated both the tanpering and the
def eat device prohibition. EPA may exercise its enforcenent
di scretion and nmerge the violations, thereby, assessing a penalty
only for manufacturing 500 defeat devi ces.

Exanpl e 4.

EPA di scovers that Conpany A, w th a business revenue of
$2.5 mllion and no prior violations, is installing aftermarket
converters but maintains inconplete records. That is, 65 records
do not include the vehicle nake, year, converter part nunber, and
vehicl e owners’ address. The records only include the vehicle
owners’ nane and type of work perfornmed, i.e., converter
repl acenent. Therefore, each of the 65 inconplete records are
consi dered Level 1 violations.

Using Table 3, the penalty woul d be cal cul ated as fol |l ows:

Nunber of Penal ty
Vi ol ations Anount
65 $300 = $19, 500

Since this is the first offense for Conpany A and no
evidence i s apparent of additional tanpering, other than the
i nsufficient record-keeping violations, the naxi num proposed
penal ty amount applies to the proposed penalty. Therefore, since
t he conputed proposed penalty is greater than the naxi num
proposed penalty anmount for Level 1 violations, the nmaxi num
proposed penal ty anmount of $15, 000 appli es.

Exanpl e 5.

EPA di scovers that Conpany Y, wth a business revenue of
$2.5 mllion and 2 prior violations, installed dual pipes and
renmoved the catalytic converter from10 of MPD s vehicles, and
di sconnected the PCV valves on 10 of DCN s vehicles. This
constituted 10 level A and 10 level B tanpering violations.
Nei t her MPD nor DCNG knew that their vehicles had been tanpered
wi th.

Using Table 1, the penalty woul d be cal cul ated as fol |l ows:

Nunber of Penal ty



Vi ol ati ons Anount

10 Level “A’ x $2, 000 = $20, 000
10 Level “B" X $1, 500 = $15, 000
Proposed Penal ty = $35, 000

Exanpl e 6.

EPA di scovers that Dennis Speed Shop, with a business
revenue of 350,000 and no prior violations, renoved the PCV val ve
and the Heated Air Intake tube from25 vehicles. This
constituted 25 violations of the tanpering prohibition.

Using Table 1, the penalty woul d be cal cul ated as fol | ows:

Nurber of
Vi ol ati ons

25 [Level “A’s ] X  $1,500 = $37,000

3 The greatest gravity and | argest penalty are al so

assigned to nultiple level B violations.



